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1. Whether the trial court erred in a prosecution 
for the unlawful transfer of marijuana, by instructing the jury 
on the defense of entrapment, over objection, in the absence of 
any evidence thereof, and where defendants refused to assert 
that defense. 

2. Whether the trial court erred, in @ prosecution 


for the unlawful transfer of Marijuana, in ruling that the de- 


fense of entrapment was raised in the absence of any evidence 


| 


| 
| 
: 
| 
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thereof, and : ermitting the Government to introduce 


prior transfers of marijuana by 


not been previously before this 


The trial court's ruling, over 
that it would instruct on the issue of entrapment is 


pages 260-265 of the transcript. The trial court's 


@uce evidence of prior transfers of marijuana is set forth at 


pages 228-9 of the transcript. 


F THE CASE 

Although this is a case involving the transfer of 
marijuana and one in which the Government used an undercover 
agent, Appellants refused to assert the defense of entrapment, 
there being no evidence thereof. The trial court, over ob- 
jection of Appellants’ counsel, ruled that there was evidence 
of entrapment, thereafter permitted the Government to introduce 
evidence of prior, similar transfers of marijuana, and, over 
objection of Appellants’ counsel, instructed the jury on the 
defense which Appellants had refused to assert. 


The statement of the case is directed to the factual 


setting in which the issues on appeal are framed. 
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Defendants-Appellants Errol F. Neuman and Michael E. 


Neuman were convicted upon a single count indictment charging 
them with the unlawful transfer of marijuana ih violation of 
26 U.S.C. §4742 (a) .1/ The indictment charged as follows: 


"On or about April 2, 1968, within the District 
of Columbia, Errol F. Neuman and Michel E. 
Neuman transferred 4,592 grams of marijuana to 
Joseph M. Arpaio, not in pursuance of'a written 
order of said Joseph M. Arpaio, on a form issued 
for that purpose as provided by law."| 


Defendants-Appellants were tried before Judge Sirica 


and a jury on June 16, 17 and 18, 1969, and a verdict of guilty 


was returned on June 18, 1969. 
On September 5, 1969, Appellants came before the 
Court for sentencing and were each sentenced to a term of two 
to six years and a fine of $10,000.00. Notices of appeal were 
filed on September 11, 1969 and the appeals were docketed as 


Nos. 23,694 and 23,695. By order of this Court of January 12, 
| 


1970, these appeals were consolidated. | 


_i/ The indictment originally contained a second count, ob- 
taining marijuana without having paid the transfer tax 
in violation of 26 U.S.C. §4744(a). This count was dis- 
missed by the trial court prior to trial under Leary v. 
United States, 395 U.S. 6 (1969) and Covington v. United 
States, 395 U.S. 57 (1969). The judgment entered in this 
case contains a clerical error in setting forth the 
statute under which Appellants were convicted and it is 
suggested that it be corrected by this Court (JA12, 13) 
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Evidence At Trial 

me of the two principal Government witnesses, Robert 
M. Stutmen, an agent employed by the Federal Buearu of Narcotics 
and Dangerous Drugs, testified on direct examination that on 
April 2, 1968, at approximately 9:00 A.M., he received a tele- 
phone cali from one Kenneth Galin (Tr. roy Pursuant to 
that conversation, Agent Stutman, together with Joseph Arpaio, 
agent, Federal Bureau of Narcotics, (Tr. 40, 110), met Galin in 
the vicinity of Wisconsin and K Streets, N.W., in the District 
of Columbia and, following a conversation with Galin, proceeded 
to the parking lot at the Hot Shoppe located at 4110 Wisconsin 
Avenue, N.W., where they arrived at approximately 11:30 A.M. 
(fr. 41-2). After waiting at that location for approximately 
fifteen minutes, Agent Stutman observed Appellant Errol Neuman 
walk toward the vehicle where Stutman was seated with Agent 
Arpaio and Galin. Appellant Errol Neuman entered the back seat 
of the automobile and was introduced to Agents Arpaio and 
Stutman. Agents Stutman and Arpaio asked Appellant Errol 
Neuman what he had and were told that he had ten pounds of 
hashish (Tr. 43). Thereafter, there was an argument about the 


price between Appellant Errol Neuman and Agents Arpaio and 


_2/ The following abbreviations are employed for record 
references: (Tr.) designates the trial transcript, 
(JA) designates the joint appendix. 
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Stutman (Tr. 48), after which Appellant Errol Newnan Said that 
he had ten pounds of hash and wanted to see the money (Tr. 52)i- 
Agent Arpaio removed from his pocket a flash roll, Appellant 
Errol Neuman stepped out of the car, raised his hands above his 
head and a few seconds later Appellant Michael Neuman walked 
over to the vehicle (Tr. 52). Appellant Errol Neuman intro- 
duced Appellant Michael Neuman to Agents Arpaio ana Stutman 

and told him to get the "stuff" (Tr. 52-3). Michael Neuman 
left the group, and returned in a black Fiat which he parked 
approximately two or three parking places from the automobile 
in which Agents Arpaio and Stutman were seated (rr. 53). Errol 
Neuman and Galin sat in the back seat of the agents’ automobile 
and Michael Neuman entered the front seat of the automobile 
beside Agent Arpaio. Michael Neuman then handed Arpaio a green 
duffle bag (Tr. 53). Agent Arpaio opened the bag and observed 
five plastic bags containing what appeared to be a large 
quantity of hashish. Agent Arpaio took the bag and said he 
wanted to put it in the trunk at which time Appellant Errol 
Neuman said he wanted to be paid (Tr. 53). Michael Neuman and 
Agent Arpaio then walked to the trunk of the automobile and at 


that time Agent Stutman placed Errol Neuman under arrest 


(Tr. 54). Agent Stutman testified that no written order form 


was passed from Errol or Michael Neuman (Tr. 56). 


On cross-examination Agent Stutman testified that he 


en eee 


first met Kenneth in in approximately November, 1967 when 


he arrested Galin for transferring marijuana without an order 


form (Tr. 58-9), and that following his arrest, Kenneth Galin 
was an informer for the Government (Tr. 58) and acted in that 


capacity for five months (Tr. 58). 


Se 


The trial court questioned the relevancy of this 


testimony (Tr. 59). At a bench conference and following a voir 


Gire examination of Agent Stutman as to Galin's interest in 
assisting the Government, the court ruled that this was not 
evidence of entrapment if defendants acted voluntarily (Tr. 66). 


Defense counsel agreed, but urged that it could lead to evidence 


| 


A 


of entrapment depending upon what Galin did to induce defendants 
to sell to the Government agents (fr. 66). The court ruled, 
ané Gefense counsel agreed, that the evidence thus far did not 
show entrapment (Tr. 71). When defense counsel stated that he 
was not raising the defense of entrapment, the court refused to 
permit a voir dire examination of Galin as to his interest and 
bias (Tr. 73-4). 

Agent Stutman further testified that after he re- 
ceived a telephone call from Kenneth Galin at approximately 


9:00 A.M. on April 2, 1968, he instructed Galin to set up a 


meeting with Errol Neuman for himself and Agent Arpaio to meet 


¢ 


Errol Neuman later that morning (fr. 75). Thereafter, he met 


with Galin at approximately 11:00 A.M. at Wisconsin and K 


Streets. At that meeting Galin was told to introduce Agents 
Arpaio and Stutman basically as the "money men" in the case who 


were purchasing the hashish (Tr. 79). 


At this point, a discussion between counsel and the 
court ensued as to the proper scope of cross-examination of 
Agent Stutman relating to the instructions Agent stutman gave 
to Kenneth Galin to facilitate the meeting with Appellant Errol 
Neuman. The court cautioned counsel that "evidence comes from 
the lips of witnesses, not from the question" (Tr. 81). The 
jury was excused and on the voir dire examination by defense 
counsel, Agent Stutman testified that he tole Galin to portray 
himself and Arpaio as "money men", backers, or financiers (Tr. 
86). Agent Stutman testified that they did not tell Galin to 
portray them as "tough guys" and when questioned specifically 
as to whether he told Galin to advise the Appellants that 
Galin's wife was being held as hostage by Agents Stutman and 
Arpaio, Agent Stutman said that he did not (Tr. 89-9). The 
court then said, "I don't see that you have established any 


evidence of entrapment yet. He has given negative replies to 


Defense counsel agreed (Tr. 90), and 
now question the witness 
e in the presence of the jury (Tr. 92). 
returned and in their presence Agent Stutman 
Michael Neuman delivered the hashish 
to Agent Arpaio (Tr. Appellant Errol Neuman did not 
physically deliver an 


to either Agent Stutman or Agent 
103) - 
The Government then called Agent Joseph M. Arpaio 
ril of 1968, was agent in charge of the Washington 
the Federal Bureau of Narcotics. He testi- 
fied that he and Agent Stutman met Ken Galin at Wisconsin and 
K Streets, N.W., in the District of Columbia, on April 2, 1968, 


Grove to the Hot Shoppe on Wisconsin Avenue. 


At approximately 11:45 A.M., Errol Neuman approached the 


vehicle, was introduced by Galin, and was asked whether he had 

ten pounds of hashish (fr. 112). Errol Neuman replied that he 

@id and that the price was $2,000.00. After an argument as to 

the price (Tr. 112), Appellant Errol Neuman said that he wanted 
to see the money. At this time a flash roll was displayed. 

As testified by Agent Stutman, Appellant Errol Neuman left the 


vehicle, waved, and a few moments later Appellant Michael 


Neuman approached the vehicle. He was introduced by Errol 


Neuman to Agents Stutman and Arpaio (Tr. 114-5). Errol Neuman 
then told Michael Neuman that "everything was all right” and to 
get the "Stuff." (Tr. 115) Appellant Michael Neuman ‘returned 
carrying an overnight bag, entered the agents‘ vehicle and 
handed the bag to Agent Arpaio. Arpaio opened the/ bag, observed 
a quantity of hashish, and showed the bag to Agent Stutman 
(Tr. 115). Michael Neuman and ACCES Arpaio left the vehicle 
to place the bag in the trunk at which time Michael Neuman was 
placed under arrest by Agent Arpaio (Tr. 115-6). Agent Arpaio 
testified that he did not present any order form fron the 
Treasury Department and no order form was seen by hin at the 
time he received the overnight bag from Michael Neuman (Tr. 
116-7). i 

On cross-examination Agent Arpaio testified that there 
was a distinction between marijuana and hashish in the lingo of 
undercover agents and that they were not the same (Tr. 129, 135). 
He further testified that they had a disagreement initially with 
Errol Neuman about the price and that at the time of the arrest 
of Appellant they were not asked for an order form (Tr. 132). 


Agent Arpaio was not questioned as to any manner relating to 


the issue of entrapment. His testimony related solely to the 
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transfer, to whom and by whom it was made, and an identification 


of the substance transferred. 


The Government then called John Allen Steele, a 


3 


chemist employed by the Internal Revenue Service Laboratory, 
specializi in the analysis of narcotics, dangerous drugs and 
marijuana. He testified that he received a duffle bag which 
contained five plastic bags of a brick-like material which he 
found upon chemical and physical examination to be hashish, a 
marijuana preparation (Tr. 147). 

The Government rested and defendants" motion for 
judgment of accuittal based essentially on a constitutional 
attack upon 26 U.S.C. ere was denied. 

The only witness called by the defense was Kenneth 
Galin. He testified as an adverse witness that he was arrested 
by Agent Stutman for a violation of the Marijuana Tax Act. 

He further testified that following his arrest Agent Stutman 
Giscussed with him the penalties involved, and that there was 
a possibility that he could help himself if he cooperated with 
Agent Stutman iand other members of the Federal Bureau of 


Narcotics, although there were no promises made (Tr. 200-1). 


_3/ This issue was decided by the Supreme Court in Buie v. 
United States, U.S. , No. 271, decided December 8, 
1969. 


Galin testified that he rendered certain services to Stutman, 
under Stutman's supervision, and identified to Stutman indi- 
viduals who were willing to sell marijuana or hashish,’ and 
that he further assisted in setting up the sale (rz. 201). 
Galin testified that he did this on five or six occasions for 
approximately seven or eight months, and that the Jast occasion 
was April 2, 1968, the matter that concerned this case (Tr. 202). 
Galin testified that as a result of his activities, 
he was permitted to plead to a misdemeanor and was placed on 
probation (Tr. 202-3). He said that it was in his personal 
arrange a meeting between Errol Neuman and Agents 
Arpaio and Stutman (Tr. 203). As to his activities on April 2, 


1968, he testified that prior to his meeting with Errol Neuman 


and Agents Arpaio and Stutman, he met Errol Neuman alone at the 


Same Hot Shoppe at which time Errol Neuman told hin he had ten 
pounds of hash to sell (Tr. 204-5). Galin testified that he 
advised Errol Neuman that he did not have the money , and that 
he would have to contact his financiers, meaning Agent Stutman, 
who would have to be present since it was not Galin's money 
(Tr. 205). He testified also that he and Neuman made. arrange- 


ments to return about 11:00 A.M. to complete the deal. Galin 


| 
testified that he portrayed his financiers to Errol Neuman 


types (Tr. 207), who were of coarse character, 
Genied that he said t they were criminals or 
they were physically 

Gangerous to a imited degree, and that where there was a 
lot of cash on hand, there was always the possibility of a 
robbery (Tr. 208). When specifically asked whether Errol 
Neuman then said that he Gid not want to get involved, Galin 
replied, "Yes," that he persuaded Neuman to go ahead with it, 
but specifically denied persuading Errol Neuman by telling him 


the money men were holding Galin's wife. When asked, 


"I told him if we were going to have a transaction, my 


financier would have to be present.” When asked again whether 


he told Errol Neuman that these people were holding his wife, 


and that Neuman had to go through with it or they would all 

be in trouble because they were tough operators, Galin cate- 
gorically denied this (Tr. 210). He said that he described 
these people as being coarse, that there was always the possi- 
bility of a robbery, and that his men would have to be present 
Since they did not trust him. When again questioned as to 
whether Errol wanted any part of the transaction, Galin said 


that he did not, and that he persuaded him to do it by telling 


him that they could not have a transaction unless Galin's 


financier was present (Tr. 210-1). That, Galin testified, was 


the only type of persuasion used (Tr. 211). 
Galin testified that his arrangement with Errol 
Neuman called for Neuman to sell Galin ten pounds of hashish 


for the money from Galin's financers (Tr. 215). When questioned 
as to whether or not an argument developed as to the price of 


the hashish and whether Agent Arpaio became so upset that Errol 


Neuman tried to tell Arpaio not to hurt Galin, Galin denied it 


(fr. 221). The trial court then said in the presence of the 


: “ ‘. i a 
jury: "What difference does it make whether defendant Neuman 


came to his defense, what difference does it make?" (fr. 221) 


Galin said that Arpaio did not become violent or give any indi- 
cation that he was going to get violent (Tr. 220-]). Galin 
further denied that he was so excited that he would tell Errol 
Neuman just about anything to get him to go through with the 


transaction (Tr. 223). 


During the examination of Galin directed to whether 


Agent Stutman used a gun in making the arrest (Tr, 225), the 


trial court injected at the bench, "If I thought you had any 


real substantial evidence of entrapment which you ‘are trying 


to make out of this case, I wouldn't hesitate to tell you." 
| 


counsel then urged that the defense of 


he intended to explore the 


relationship [between Galin and Errol Neuman] (Tr. 226). 


concluded defense counsel's direct exami- 
ecross-examination by Government counsel, 
he first met Errol Neuman in New York. 
as to what happened on that occasion, defense 
counsel cbjectec and went to the bench to advise the court that 
he was not raising the defense of entrapment, was not asking 
for an instruction, and that unless the court felt, as a matter 
of law, that sufficient evidence of entrapment, he 
objected to this testimony (Tr. 228). 
court indicated that it felt that defense counsel 
had opened up the relationship between Galin and Errol Neuman 
(fr. 228). Defense counsel advised the court that he opened up 
the relationship as of that morning [April 2] and conspicuously 
omitted any prior references to either one [Galin and Neuman]. 
Defense counsel advised the court that it would be prejudicial 
to permit testimony proferred by the Government of prior sales 
by Errol Neuman to Galin (Tr. 228). The court then ruled that 


it would permit the testimony and would instruct on entrapment. 


Galin then testified on cross-examination by Govern- 
ment counsel that prior to April, 1968, on two or three occasions 
he purchased marijuana from Errol Neuman, on one occasion ap- 
proximately nine kilos at a price of $150 a kilo (tz. 229-30). 

He further testified that in a@dition to these purchases, on 

one or two other occasions he saw other persons buying marijuana 
from Errol Neuman in New York City prior to April 2, 1968 

(Tr. 230). On one of these occasions he saw three suitcases 

of marijuana delivered and emptied in about twenty minutes 


| 
(Tr. 231). He testified that Errol Neuman was his source for 


marijuana in New York City (Tr. 231). 


| 
Galin further testified that on April 2; 1968, he re- 


ceived a telephone call from Errol Neuman at approximately 8:30 
or 9:00 A.M. at his home (Tr. 231), and was told by Neuman to 
meet him at the Hot Shoppe on Wisconsin Avenue to discuss dis- 
tributing ten pounds of hashish (Tr. 232). When aueetoned 
as to the reason Errol Neuman did not want to complete the 
transaction, Galin reiterated his earlier testimony that Neuman 
did not want to be face to face with the men who put up the 
money to buy the marijuana (Tr. 233). 

Neither defendant testified and the defense rested. 


Defendants moved for judgment of accuittal at the conclusion 


of all the testimony. The motion was denied. 


During the course of the discussion by counsel and 
the court as to the i counsel for dcfcndants 
of the instruction on entrapment arose, advised 
the court that he had not requested an instruction on entrapment 
not intend rgue entrapment to the jury (Tr. 259-60). 
aavisea the court that there was no evidence of 
that Galin had testified that Errol Neuman was 
reluctant to go through with the transaction simply because it 
wasn't safe to Go so in the presense of other people. Defense 
counsel urged that this was not entrapment, and that there was 
no evidence which would support an instruction or an argument 


to the jury on this defense (Tr. 260-1). The court considered 


the matter and stated that if defense counsel did not want the 


instruction on entrapment, it would consider not giving it 

(Tr. 261). However, the Government strongly urged that defense 
counsel had zraisea the question of entrapment by examining the 
Government agents as to whether Errol Neuman was told that Ken 
Galin's wife was being held, and that he had to make the sale 
(fr. 262). No reference was made here to the fact that when 
this question was asked, it was categorically denied by agents 


Stutman and Galin. The court then reviewed the instruction on 


entrapment, as submitted by the Government 
counsel's objection (Tr. 265). 

The court advised defense counsel that since the en- 
trapment instruction was going to be given, he would have the 

not Anatts ete 

Counsel for the Government, in his closing argument, 
cally referred to the prior sales and three suitcases of mari- 
juana as evidence that defendants were "big dealers” Tr. 276). 
Thereafter, counsel for defendants, in his Siotins | 
referred to the instruction which the court stated it was goin 
to give on entrapment (Tr. 290), but was unable to draw upon 


any evidence in the case in Support of the instruction, cther 


than Ken Galin's interest in the prosecution (Tr. 288-91). The 
| 

trial court instructed the jury on the defense of ehtrapment 

following an instruction on the elements of the offense charged 


in the indictment (Tr. 297-300). 


ARGUMENT 


I. HE FACTUAL SETTING. | 


This Court might well question how the issues in this 
case arose, postured as they are in most unusual circumstances. 


The answer is simply that the Government, after Ken Galin 


testified, stroncly urged and insisted that there now was evi- 
Gence of entrapment, and that it was permitted to show prior 
transfers of marijuana by defendant Errol Neuman as evidence 
showing a predisposition to commit the crime charged in the 

The Government's contention was sustained by the 
trial court over defense counsel's objection and after counsel's 
assertions that (1) there was no evidence of entrapment; (2) that 
the defendants were not raising the defense of entrapment, there 
being no evidence to support it; (3) that no request for an in- 
struction on the defense cf entrapment would be made; (4) de- 
fendants' counsel would not argue entrapment to the jury; and 
(5) that the cross-examination of Galin was limited to the 


events of April 2nd. 


Ir. « > = ANY EVIDENCE OF ENTRAPMENT, THE TRIAL 
. NSTRUCT THE JURY ON THE DEFENSE OF ENTRAP- 
ANTS’ OBJECTION AND WHERE DEFENDANTS 


THAT DEFENSE. 


The Trial Court May Not Instruct on a Theory of 
Defense Which is Not Supported by the Evidence, 


and _ to Which Defendants Object. 


1. An Instruction on a Theory of Defense Must 


be Supported by the Evidence. 


There was no evidence of entrapment in this case. 
4/ 


Even under a process of "extensive picking and disregarding" _ 


_4/ Brooke v. United States, 128 U.S.App.D.C. 19, 23, 385 
F.2d 279, 283 (1967). 


most favorable to the Government, the evidence here would not 
have justified the court's instruction on the eetense of entrap- 
ment had it been requested by defendants. 

The Government undercover agent, Ken Galin, testified 
that he received a telephone call from defendant Errol Neuman 
early the morning of April 2, following which the defendant 
Errol Neuman met Galin at the Hot Shoppe and offered to sell 
ten pounds of hashish to Galin. The uncontradicted evidence 
in this case was that the transfer was initiated by Errol 
Neuman without any inducement whatsoever on the part of the 
Government and Galin. Two agents from the Federal | Bureau of 
Narcotics testified on behalf of the Government to)no conversa- 


tions with Errol Neuman that under any interpretation could 


possibly raise an issue of entrapment and, on cross-examination, 
denied giving Galin any instructions as to how to persuade de- 
fendant Errol Neuman to meet them. Counsel's questions directed 
to these two Government agents in order to elicit some evidence 
of entrapment were answered in each instance in the negative. 
The only evidence which might in any way relate to persuasion 

or inducement by the Government centered on Ken Galin's testi- 


mony that Errol Neuman was prepared to make the transfer to him 


transfer in the presence of two 
When questioned whether 
the transaction, Galin testified 


persuaded Neuman to go through with the transaction by 


financiers" [Agents Arpaio and 


f telling him tt unless Galin's 

there could be no transaction. Galin 
Errol Neuman later met him at the Hot Shoppe, 
| as previously arranged, at which time Michael Neuman, on a 
| signal from Errol, delivered hashish to Agent Arpaio in the 
ij) Dresence of Galin, Errol Neuman and Agent Stutman. 
Those cases in which this Court has considered the 
i propriety of the trial court's refusal to instruct on the 
j Gerense of entrepment necessarily support the 
instruction on entrapment may not be given in the absence of 
any evidence thereof. Brooke v. United States, 128 U.S.App.D.C. 
19, 385 F.2d 279 (1967); Smith v. United States, 118 U.S.App.D.C. 
38, 331 F.2d 784 (en banc 1964); Redfield v. United States, 117 
U.S.App-D.C. 231, 328 F.2d 532 (1964), cert. denied 377 U.S. 972 
(1964); Berry v. United States, 116 U.S.App.D.C. 375, 324 F.2d 407 
(1963), cert. denied 376 U.S. 959 (1964); Johnson v. United States 
115 U.S.App.D.C. 63, 317 P.2da 127 (1963). 

In Lopez v. United States, 373 U.S. 427 (1963), xre- 

hearing denied, 375 U.S. 870 (1963), the Supreme Court said: 


--- Before the issue of entrapment can fairly 
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be said to have been presented in a criminal 
prosecution there must have been at least some 
showing of a kind of conduct by Government agents 
which may well have induced the accused to commit 
the crime charged." 373 U.S. at 434-5: 


There was in this case no evidence of conduct by 


Government agents which may well nave induced the defendants 
to commit the crime charged. There was no evidence that the 
Government or its agents approached Errol Neuman to induce the 
alleged transfer. To the contrary, the evidence is uncontra- 
dicted that Errol Neuman first approached the Government 
agent. Cf. Brooke v. United States, supra. There was no 
evidence that there was a "frame-up," Cf. Smith |v. United 
States, supra, or a "plant," Cf. Brooke v. United States, 
Supra, or that the Government agents used anything other than 


the artifice and strategem of assuming the role of marijuana 


dealers. This is not to say that an attempt was not made to 


elicit evidence of entrapment. However, questions directed to 
this issue by defense counsel were categorically denied and, 
as the trial court properly ruled, "evidence contes from the 
lips of witnesses, not from the question." (Tr. 81). 
Appellants have framed the first issue of instructing 
the jury on a theory of defense in the absence of any evidence 


thereof as a predicate for showing the prejudice which arises 
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by the very 


apment Assumes the 
se Charged. 


defense of entrapment assumes the 


elements of the offense charged. Indeed, this 


Brooke v. United States, 128 U.S.App.D.C. 19, 


an instruction on that 
subject t] was both unnecessary 
less there was an evidentiary 
that, entrapment aside, 
one or more of the 
U.S.App.D.C. at 22, 


one 


é imor > 


erie 


Appellant 
offenses 
<= 


385 F.24 


NOW be 
fu GIS be 
’ 


follows that the instruction in this case, re- 

Sovermment anc authored by it (JA 9 ), following 
entrapment permits the jury to assume 
jury may not it unless they find that 

nts were guilty of the act charged in the indictment. 
States, 221 F.2d 611, 614 (5th Cir. 1955); 
mitec States, 227 F.2d 912, 914 (5th Cir. 1955); 

tates, 314 F.2d 595 (Sth Cir. 1963); Ortega v. 

34% F.2c 874 (9th Cir. 1965). The defense is 

Similar to confession and avoidance, Martinez v. United States, 

373 F.2d 810 (10th Cir. 1967), and the jury is advised by the 


instruction, quite simply, that absent the commission of the 
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crime, there can be no entrapment. Ortiz v. United States, 358 
F.2d 107 (9th Cir. 1966), cert. denied, 385 U.S. 861 (1966), 


rehearing denied, 385 U.S. 983 (1966). 


This Court has said: 

. 
--. The entrapment doctrine operates; not to 
negate a component of the offense, but}to exone- 
rate from criminal liability, because of over- 
riding consideration, one who otherwise would 
be guilty of the offense. Entrapment, as a 
legal phenomenon, comes into play only where all 
‘essential elements of the offense exist." 
(Citations omitted) Brooke v. United States, 


supra, 128 U.S.App.D.C. at 22, 385 F othe, at 282. 


Certainly defendants are prejudiced by an instruction on a 
| 


theory of defense unsupported by the evidence, which assumes 
i 


the commission of the offense charged, and which may well lead 


the jury to conclude, where there is no evidence jof entrapment, 


that the crime was committed as charged. 


B. The Trial Court May Not Instruct on Entrapment 
As A Defense Where Defendants BEETS to Assert 
the Defense. 


Defendants' counsel advised the court, having failed 
to elicit any evidence of entrapment, of their intention not 
to raise the defense. Counsel, further advised the court 
at the time the Government urged that the defense had been 


| 
raised by calling to the stand a Government undercover agent, 


that again no evidence of entrapment had been elicited and that 


were not raising this defense. Defense counsel 
nts would not request such an 
instruction iané ed that no argument to the jury on this 
theory of defense would be made. 

The trial ruled that there was evidence of 
entrapment te Gefendants must suffer the evidentiary 
penalty of th being advised that the defendant Errol 
Neuman had previously engaged in transfers of marijuana. This 
assumes, since the g was maGe over objection of counsel, 
either that the trial c in its discretion has the right 
to raise the defense over objection of counsel or that the 
Government may raise a defense and thereafter be permitted to 


discredit it. 


he cases, of course, do not support such a con- 


tention. All of the cases in which the issue of the defense 
of entrapment has arisen and to which this Court has addressed 
itself, have concerned the right of the accused to assert the 
defense. In no case has this Court or any other court spoken 
of the right of the Government to assert the defense of en- 
trapment and thereafter impose the evidentiary penalty that 
follows from introducing prior similar transactions. In 


Sherman v. United States, 356 U.S. 369 (1958), the concurring 


Opinion of Mr. Justice Frankfurter, joined in by Mr. Justice 


Deuglac, Mr. Justice Harlan and Mr. Justice Brennan, in 
speaking of whether the defense of entrapment should be directed | 


to the conduct of the Government agent or the predisposition 


of the accused, impliedly recognized that the right to assert 
| 
the defense of entrapment was necessarily the defendant's, 


for the Court spoke in terms of the defendant's foregoing the 


claim of entrapment. 


"The defendant must either forego the claim 
of entrapment or run the substantial risk that, 
in spite of instructions, the jury will jallow 
a criminal record or bad reputation to weigh in 
its determination of guilt of the specific 
offense of which he stands charged." 356 U.S. 
at 382. 


The danger or risks of asserting the defense is a 


matter which defense counsel must balance against) the evidence 
to support a finding of entrapment. Only the defendant has 
the right to make that decision, and when due consideration is 


given to the risks involved, the defense may not be urged by 


the Government over objection of defense counsel, particularly 


in the absence of strong evidentiary support. 


ENTRAPMENT IN A PROSE- 
OF MARIJUANA, THE TRIAL 
FENSE HAS BEEN 
VERMENT TO INTRODUCE 


JUANA BY A DEFENDANT. 


MEd 
‘ 


Evidence of Transfers of Marijuana by a De- 
fendant May Introduced as Evidence of a 
Predispositi Transfer Marijuana in the Absence 


~ 


risks to a defendant in asserting the 
Gefense of ent t were recognized by this Court in Hansford 
112 U.S.App.D.C. 359, 303 F.2d 219 (en banc 
There the Court sai 


®Th 


This ‘searching inquiry", another feature 
of the decisions, opens the door to conduct of 


the accuccd antecdating tho charade on trial. 


pores oa es we SS ee eS ee 


The focus of the case is likely to be drawn 

away from the conduct of the Government agent 

and concentrated on the prior conduct of the 

Gefendant.” 112 U.S.App.D.C. at 363, 303 F.2d 

at 223. 

Inithis case the Government strongly urged over 
objection of defense counsel, that the defense had raised the 
issue of entrapment in order that it might impose the 
evidentiary penalty of introducing prior, similar transfers of 
marijuana. It urged that the issue was raised by the form 


of the question, for certainly there is in this case no 


testimony upon which entrapment could be based. The questions 


specifically referred to by the Government were denied by the 
witnesses. : 
Uncorroborated Testimony of a COE Agent as 
to Prior Transfers of Marijuana by a Defendant May 
Not be Introduced as Evidence of a Predisposition 
to Transfer Marijuana. 
The prejudicial error in this case is not necessarily 
predicated on the absence of evidence of entrapment. Here 
the Government intorduced, through the cross-examination of 
its agent, Ken Galin, after he was called by defense counsel, 
uncorroborated testimony of prior transfers of nanigusne by 
defendant Errol Neuman on two or three occasions. ‘This testi- 
mony was neither corroborated throuch contenporananas official 
reports nor by any other witness. The incidents were alleged 
to have occurred in New York City during the two of three 
months preceding April 2nd as a result of a number of trips to 
New York City by Galin. He further testified that during 
this same period on one or two other occasions he saw other 


"buys" made from Errol Neuman. On one occasion he testified he 


purchased about nine kilos and on one occasion on which he 


saw other "buys" made from Errol Neuman, it involved three 


suitcases of marijuana. In the absence of any official records 


or report by Galin or corroboration of his testimony, defendant 


== 


Errol Neuman had no opportunity to defend against ‘these charges 
and no means of combatting them except by electing to take the 
stand. The dates of these offenses were not specified, the 


nt | 
location was not set forth, no arrests were made and no indictmen 


or conviction supported the testimony. 


This Court held in Hansford v. United States, 112 
— rr ees 
U.S.App.D.C. 359, 303 F.2d 219 (en banc 1962), under similar 
circumstances that the rebuttal testimony of a police officer 


the 


as to prior sales, not having been corroborated by 


production of a contemporaneous report or otherwise substantially 


corroborated, was so prejudicial as to outweigh the probative 


value of testimony on predisposition. 


"The record reveals no available contem mporary 
official report of the incident by the officer. 
A single alleged incident, nine months prior 

to the charge on trial, is involved. There 

was no arrest for the alleged prior offense 

and thus no indictment or conviction. Ih 

these circumstances the defendant had no 
Opportunity to prepare to defend against) this 
other charge and no means of combatting Lt, 
save by his own unsupported testimony in! denial 
of the officer's testimony. In this particular 
factual situation we hold that the testimony 

of Officer Hutcherson as to the September 1959 
incident, not having been corroborated by the 
production of a contemporaneous report oF 
otherwise substantially corroborated, was so 
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Counsel for Appellants 
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As to Appellee's Counterstatement of 
TREACASCHeienielne seen ae ee ee Ss 


Appellee Has Avoided the Issues Presented. 


Appellee's Contention That Prior Crimin#1 
Acts Were Admissible as Part of the 
"Searching Inquiry" Permitted Under 

Hans fordy 5 aies euler to: cota ee 


As to Appellee's Assertion That There 
Was No Prejudice Arising From the 
Introduction of Prior Transfers of 
Marijuana. . 


*Berry v. United States, 116 U.S.App.D.Cc. 375, | 
F. , cert. denied, 376 U.S. | 


959 (1964) «2+. sorcrcccececscccsecccsewecepocedcncscwecwes 


*Brooke v. United States, 128 U.S.App.D.C. 19, | 


F.2d 9 (1967 store t ees cree sere sees ec cecccccccns 4, 


TABLE OF CASES 


*Hansford v. United States, 112 U.S.App.D.C. 359, 
303 F. 19 9 en ANC) we eeeeeeeesseeee 4, 6, 7, 8, 


Johnson v. United States, 115 U.S.App.D.c. 63, 


F.2 2 63 POPS Ce He eer eerereresrecerececceeccocceoce 


Sorrells v. United States, 287 U.S. 438 (1932)........... 
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In The 
UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


Nos. 23,694, 23,695 


D STATES OF AMERICA, Appellee 


Ve 


Consolidated Appeals From the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


As to Appellee's Counterstatement of the Case. 


Appellee's counterstatement of the case neglects to 


note that the issue of entrapment was first presented to the 


court during the cross-examination of Agent Stutman concerning 
the circumstances under which Ken Galin first began working for 
the Government as an informer (Tr. 58). The trial court 
questioned! the relevancy of this testimony (Tr. 59), and ruled 
during a voir dire examination thereafter of Agent Stutman that 


the circumstances under which Ken Galin first began to work on 


behalf of the Government was not evidence of entrapment, if 


Defendants acted voluntars ty (Tr. 66). Counsel for Appellants 
agreed, but urged that Galin's interest in assisting the Govern- 
ment following his arrest for transferring marijuana could lead 
to evidence of entrapment depending upon Galin's conduct in 
arranging for Appellants to meet with the Government agents for 
the purpose of transferring marijuana. At Se ont Appellants’ 
counsel requested that a voir dire examination be held of Galin 
to elicit whether this personal interest subsequently led to 
conduct on his part which induced Appellants poy ecenster hashish 
without an order form. Counsel for Appellants Toadested that a 
voir dire examination of Galin be heid inguiring into his con- 
duct in arranging for the meeting which is the subject matter of 
this case (Tr. 71). The trial court agreed to hold a hearing 
out of the presence of the jury (Tr. jib) = The Government, 
however, urged that such an examination was See oeeiets unless 
Appellants' counsel first advised the court that he was raising 
the defense of entrapment (Tr. 71-2). The court accepted the 


Government's position stating that if Appellants' counsel advised 


the court that he was raising the defense of entrapment, the 


court would permit counsel to question Galin as |to what Galin 


hoped to gain by cooperating with the Government in acting as 


an informer in this case and further into his conduct with 
| 


Appellant's 
counsel statec that he did ;: ish to raise the defense of 
then denied Appellants' request 


= 


counsel stating that he was raising the defense of entrapment 


ues Presented. 
Appellee in its brief at page 11 states that it does 
issue of when an instruction on entrapment must 
be given nor Go we consider when or whether the prosecution may 
raise the defense of entrapment over an accused's objection." 
Appellants presented for review these issues on the record of 
this case. The trial court, over objection of counsel and after 
being advised that Appellants were not raising the defense of 


entrapment, would not request an instruction on that defense and 


would not argue entrapment to the jury, ruled that the Govern- 


ment was permitted to introduce evidence of prior transfers of 
marijuana as evidence of a predisposition to commit the offense 
charged, and that the court would give an instruction on entrap- 


ment as submitted and requested by Appellee. 


Appellee acknowledges on page 11 of its brief that 


Appellants had the burden of alleging inducement before the 
issue of entrapment was raised; although it is not clear how 
heavy that burden may be, comparing Berry v. United States, 116 
U.S.App.D.C. 375,°324 F.2d 407 (1963), cert. deni 


959 (1964), with Johnson v. United States, 115 'U.S.App.D.C. 63, 


317 F.2d 127 (1963). In one instance Appellee characterizes the 


defense of entrapment as an affirmative defensé under Sorrells 


v. United States, 287 U.S. 438 (1932), (Appellee's Br. 9), with 
| 


the burden of proof on Appellants, and concludes by urging that 
Appellants may satisfy that burden no withstanding their election 
not to raise that defense, not to request an instruction on it, 
and not to argue it to the jury, simply because an informer was 
involved in the alleged sale, citing Hansford a United States, 


112 U.S.App.D.C. 359, 360, 303 F.2d 219, 220 (1962) (en banc). 


? | 
In essence, Appellee is urging in this case that where there is 


evidence that an informer participated in the transaction which 
is the subject matter of the prosecution, there is “always the 
possibility of inducement" (Appellee's Br. 11) and consequently 
notwithstanding the dangers which this Court spoke of as in- 
herent in the defense of entrapment, Brooke v. [United States, 
128 U.S.App.D.C. 19, 385 F.2d 279 (1967), and naeoea v. United 
States, supra, the Government may raise the defense over ob- 


jection and thereafter, under the guise of showing predisposition 
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evidence of ; 2 acts of the accused. 
in no case cited by Appellee has the Court permitted 
prior criminal ro a of predisposition and in- 
structes on en z r obj i of the accused and the 
assertion that the defense was not being raised. This case re- 
presents an attempt by the Government to bootstrap the intro- 
Guction of prior criminal conduct through the Government's 
assertion, , ov 5 i that the defense of entrapment had 
been raised. 
Eaving been pe cted by the court to introduce 
conduct, Appellee urges that the 
to the court an instruction on en- 
pment “to i: 2 the members of the jury as to how they were 


to treat the evidence of prior transfers" (Appellee's Br. 14). 


“> 


. 
Appellee’s position completely ignores Appellants' objection to 


giving an instruction on entrap The instruction on that 
considered by the jury unless and until they 
the accused is guilty of the act charged. By its very 

nature it is a defense of confession and avoidance. As this 


Court stated in Brooke v. United States, supra at 22: 
eS ete, Supra 


"Entrapment as a legal phenomenum comes into 


play only where alli essential elements of the 
offense exist.” 


Appellee does not suggest that in having erred once in permitting 
the introduction into evidence of prior criminal conduct the 
court necessarily had to err again to cover that mistake by 
instructing the jury on that defense over objection so as to 
properly evaluate the highly prejudicial evidence. Appellee's 
position in urging that the instruction was proper to explain 
this evidence of prior criminal activity failsito recognize 

that the instruction, by its very nature, instead of giving 


guidance, compounds the prejudice to the accused. 


III. Appellee’s Contention that Prior Crimin 
Admissible as Part of the "Searching In 
mitted Under Hansford. 


Acts Were 
ry" Per- 


al 
qui 


Appellee appears to recognize in its brief at page 12 
that the error urged by Appellants with respect to the intro- 
duction into evidence of past offenses may be prejudicial 
notwithstanding its contention that there was evidence of en- 
trapment in this case. Appellee therefore has sought to dis- 
tinguish this Court's opinion in Hansford v. United States, 
supra. In that case the Government rebutted an entrapment 
defense urged by defendant through the introduction into evi- 
dence of an incident which occurred nine months prior to the 
time at issue and which involved the transfer of heroin in an 


| 
i 
amount in excess of the amount allegedly transferred in the 


case on trial. Moreover, in that case the testimony was not 


substantially 
brief seeks to 
he prior criminal conduct 
this case took place three to four 
at issue and in amounts consistent 
case. Appellee urged that 
Hansford from the case 
presently ur Such is not the case. Although the 
to by Galin took place three to 
four months pri he case at issue, as distinguished from 
nine th peri in Han that is the only distinguishing 
In this case, Hansford, the amount of the prior 


transfer was far in excess of the amount of hashish alleged to 


m transferred in the case at trial. Galin testified 
‘ 


the prior occasions three suitcases were delivered 

twenty minutes (Tr. 231). In the case 

Court a small canvas handbag was alleged 
to have contained hashish. Moreover, there was no memorandum 
or report of Gal just as there was none in Hansford, corro- 
borating the transfers which Galin alleged took place three 
or four months prior to the transfer at issue and at the very 
time these alleged transfers took place Galin was working under 


Agent Stutman (Tr. 201). Indeed, there was nothing in evidence 


which substantially corroborated Galin's testinony as to the prio. 
transfers. Galin was permitted to testify, ores objection, to 
this conduct on the part of Errol Neuman on two or three occasion 
which took place three to four months prior to the transfer at 
issue. The dates of the offenses were not specified, the loca- 
tions where the transfers took place were not set forth, no 
arrests were made, no reports were made and the Government could 
offer nothing to corroborate this testimony notwithstanding the 
fact that during this period Galin was admittedly operating as 


their agent. Appellants had no opportunity to defend against 
these charges and to combat this evidence except by electing to 
take the stand and possibly thereby waiving the error alleged 


here in permitting the Government to introduce ‘this testimony of 


prior criminal acts. The charges were so broad and the locations 


: 
and dates so general that even if Appellants had taken the stand, 


it is unlikely that Appellants could have been prepared to refute 
the charges except by merely asserting a general Genial. This 

is the situation which this Court in Hansford found prejudicial 
and sought to prevent. Certainly these allegations and this 
testimony as to prior transfers of marijuana under the circum- 


stances were so prejudicial to the accused as to outweigh the 


probative value of the testimony on the issue of predisposition 


particularly where Appellants did not in 
raise that issue as did the defend 
IV. As to Appellee's Assertion That There Was no Prejudice 


Arising From the Introduction of Prior Transfers of 


Marijuana. 
_—_— 


Appellee notes on page 13 (n. 8 of its brief) that the 
only prejudicial effect that the introduction of the prior 
transfers could have had would be to refute the defense of entrap 
ment and that therefore the effect was not prejudicial since 
Appellants state they have no claim of entrapment warranting sub- 
Mittal of that issue to the jury. Appellee misunderstands Appel- 
lants' argument with respect to the use of uncorroborated prior 
criminal conduct as evidence of predisposition to commit the 
offense charged and the dangers which surround ithe presentation 
of that testimony to a jury as outlined by this Court in Hansford. 
The prejudice arises in the danger that the jury will not dis- 
tinguish between evidence of the act charged in the indictment 
and evidence concentrating on the prior ainines conduct of the 


accused. The evidentiary penalty which the court imposed on 


Appellants by permitting Appellee to introduce prior transfers 


of marijuana was clearly prejudicial and requires reversal. 
Respectfully submitted 


DAVID POVICH 
Counsel for Appellants 


1000 Hill Building 
Washington, D. C. 20006 
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